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11 COctober 1989

The Conservation Law Reform Bill provides a consolidation of two existing provisions for the
establishment of ‘Queen’s Chains’ along New Zealand’s coasts, |akes and rivers. These are
Section 58 Land Act 1948 and Section 24 Conservation Act 1987.

It should be borne in mnd that Section 58 and its earlier equivalents go back to the tine of
colonial settlenment. Marginal strips (Section 24) are very recent and have no track record of
fulfilling the primary public access purpose of the Queen’s Chain. Many thousands of kil onetres
of coastline and river bank are protected by Section 58 strips. W only know of one margi nal
strip having been established.

The PLC believes that Mnisterial replies to the nmedia and to MPs, in response to letters of
concern fromconstituents over possible |oss of public ownership and control of these strips,
are not supported by the contents of the Bill. W append a conparative analysis of the two
affected statutes and the Bill. Qur commentary below is referenced to this analysis.

Mnister’s Statenent:

1. “Conservation Mnister Philip Woollaston says that he rejects absolutely clains
by the Public Lands Coalition that the Government plans to ‘give away the Queen’s
chain”

“The Conservation Law Reform Bill does not...transfer marginal strips to private
ownership. In fact the Bill expressly and explicitly reserves themto the Crown”.
(Mnister’s press statenent of 8 Septenber 1989).

PLC Response:

1.1 Crown ownership of existing Section 58 strips is not in doubt. However the Bill proposes
di sposal of the land intended to becone marginal strip as a prerequisite to the creation of
strips. Also marginal strips can involve holding |and, including private |and, for conservation
pur poses. See Analysis: Characteristics 3, 16.

1.2 The CGrown’s duty under Section 58 to retain ownership of the land, is repealed by the Bil
and replaced by the recording on Certificates of Title under the Land Transfer Act, wi thout
paynent of a fee, for the |land so transferred (subject to the marginal strip provisions of the
Bill). This is a disposal of ownership by way of gift.



1.3 Wereas Section 58 expressly “reserves (strips) from sale or other disposition”, no
equi val ent provision exists in the present Conservation Act or the Bill. The latter only
‘reserves’ limted rights for the CGown to intervene in the private managenent of nmarginal
strips. See Analysis: Characteristic 3.

Mnister’s Statenent:

2. “The Land Act 1948 (Section 58) gives the Mnister of Conservation conplete
di scretion to waive the requirement for a marginal strip. It provides for the
provision of a marginal strip along the banks of all rivers and streanms having an
average width of not I|ess than 3 nmetres ‘unless the Mnister of Conservation
considers it unnecessary to do so’'.” (Mnister’'s letter to the Editor Gtago Daily Ti nes,
as reported 16 Septenber 1989).

PLC Response:

2.1 The Mnister does have an existing discretion but it is not conplete as clained. It is
confined to rivers and streans and does not allow relinquishing requirenents for strips al ong
the sea coast or |ake shores. The Mnister may only exercise the discretion at the tine
establishnment of a strip is being considered, not after a strip exists. Hstorically the
di scretion has been rarely exerci sed. See Analysis: Characteristics 11-13.

Mnister’s Statenent:

3. “The new proposals provide a stronger protection of marginal strips than does
the present Land Act. In future, reclassification [revocation] can only occur if the
strip has little or no conservation or public access value, or if such values can
be protected in some other way. This is a significant imrovement.” (Mnister’'s press
statement of 8 Septenber 1989.)

PLC Response:

3.1 There are no provisions wthin the Land Act which allow revocation of Section 58 strips.
There is provision for allowing reductions in wdth from*“not |ess than 20 netres” to a m ni num
of 3 nmetres, but this does not derogate fromthe requirenment for strips.

3.2 The provisions of the Bill anount to a serious reduction of existing public use rights and
| and use control. Proposals, in addition to the ability to dispose of strips, include—
. Loss of public objection procedures to revocations and waiverings. See Analysis:
Characteristic 19.



. Loss of direct Crown management and control over strips by the appointnent of
adjoining land owners to be managers as of right on request, and other Mnisterial
appoi ntments of “suitable persons” (except around controlled | akes and reservoirs). The
Cown can only becone nmanager if nmanagenent is resuned, but is liable to pay
conpensation for inprovenments and nmanager’s adm nistrative costs. Currently disposition
of any interest in the land is specifically excluded by Section 58 and the Conservation
Act. See Analysis: Characteristics 24, 20, 30, 35.

. Managers | egally making improvements to strips, including crops or trees, and
w thout Mnisterial approval (only consultation) make significant changes to nmanagenent
and nmake or erect significant inprovenents. Al of which could severely inpinge on
conservation values and the physical availability for public access. As a matter of
policy, informal use of Section 58 strips by adjoining | andhol ders has been permtted
but not at the expense of the Cown directly intervening where necessary for
conservation reasons or to ensure unobstructed public access. The Conservation Act
allows a wde variety of uses and devel opnments on marginal strips (but not on Section
58 strips), however due to the alnost total absence of marginal strips there is no
track record of such authorisations. See Analysis: Characteristic 33.

. Erosi on of the New Zeal and tradition to right of unimpeded public access
(Section 58) by creating a discretion of closure (“for operational or safety reasons”)
W th private nmanagers.

A discretion of closure by the Mnister, on marginal strips alone, was first created
in the Conservation Act 1987, subject to accordance wi th managenent plans or for public
safety and energency reasons. Due to the al nost total absence of marginal strips such
situations have not arisen. If the Bill’'s provisions are passed the manager wll be
able to close themfor operational reasons. See Analysis: Characteristics 36, 37.

3.3 The Bill, by allowing revocation of mnarginal strips if the strip at some tine is
considered to have Ilittle value for conservation and greater productive value, ignores
potential higher conservation values through future habitat restoration —eften the only
remai ning niche for coastal and | ake shore wildlife many of which are in a precarious state.
The option of immedi ate speci es managenent/intervention as the need arises will be lost to the
Crown. Purchase or conservation agreenents would need to be negotiated first. The Bill’'s
criteria for revocation are an inprovenent on the Conservation Act, but not conpared to the
inability to revoke under Section 58 Land Act. See Analysis: Characteristic 18.

3.4 If there is no intention on the part of Government to dispose of Crown ownership, there is
no need to allow revocation if conservation or public access values can be protected in sone
way ot her than by ownership. The ‘other ways’ are unspecified in the Bill, but could include
covenants on Certificates of Title, easenents, or Wal kways —all costly in terns of tine in
negoti ati on, recordi ng, on-going adm ni stration, and | egal expenses.



3.5 Varying conditions and rights of use will cause erosion of the New Zeal and tradition of
uni npeded access to nost of our coasts and shorelines. Uncertainty of access along all strips,
in the mnds of the public, will provide a major deterrent to use. See Analysis: Characteristic
18.

3.6 The proposed Mnisterial powers to issue ‘reasonable’ requirements or restrictions do not
provide any certainty that such requirenments would survive challenge through the Courts. As
title holder the manager would have the prevailing interest in the land. Attenpted further
I mpositions by the Mnister, after failure to establish adequate restrictions at the tine of
manageri al appoi ntnment, would nost |ikely be deened to be unreasonable. The only other renedy
open to the Mnister is to resume nanagenent. This would be an extreme event requiring
political courage to interfere with private property rights —a nost unlikely circunstance even
If there was a willingness to neet the cost of conpensation for inprovenents and admnistrative
expenses. See Analysis: Characteristic 28.

The above provisions in the Bill create private property rights where none existed previously
—the reverse of the present situation where the CGrown’s jurisdiction and judgenent is absol ute.
The PLC cannot agree that the Bill’s provisions are an inprovenent.



